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FODLP VKRXOG QRW EH VXEPLWWHG WR D MXU\ LI WKHUH LV HYLGHQFH WKDW SUHFOXGHV

D ILQGLQJ RI GLVFULPLQDWLRQ� WKDW LV LI µQR UDWLRQDO IDFWILQGHU FRXOG

FRQFOXGH WKH DFWLRQ ZDV GLVFULPLQDWRU\�¶´�� 6FKQDEOH Y� $EUDPVRQ� ���

)��G ��� �� ��G &LU� ����� �³)ROORZLQJ 5HHYHV� ZH GHFOLQH WR KROG WKDW QR

$'($GHIHQGDQW PD\ VXFFHHG RQ D VXPPDU\ MXGJPHQW PRWLRQ DV ORQJ DV

WKH SODLQWLII KDV HVWDEOLVKHG D SULPD IDFLH FDVH DQG SUHVHQWHG HYLGHQFH RI

SUHWH[W� 5DWKHU� ZH KROG WKDW WKH 6XSUHPH &RXUW¶V GHFLVLRQ LQ 5HHYHV

FOHDUO\ PDQGDWHV D FDVH�E\�FDVH DSSURDFK� ZLWK D FRXUW H[DPLQLQJ WKH

HQWLUH UHFRUG WR GHWHUPLQH ZKHWKHU WKH SODLQWLII FRXOG VDWLVI\ KLV µXOWLPDWH

EXUGHQ RI SHUVXDGLQJ WKH WULHU RI IDFW WKDW WKH GHIHQGDQW LQWHQWLRQDOO\

GLVFULPLQDWHG DJDLQVW WKH SODLQWLII�¶´� �HPSKDVLV WKH FRXUW¶V��
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0RUHRYHU� HYHQ LI WKH SODLQWLII FRXOG SURYH WKDW HDFK RI WKH

GHIHQGDQW¶V SURIIHUHG MXVWLILFDWLRQV� LQFOXGLQJ WKH VWRUH¶V GHFOLQLQJ VDOHV�

ZHUH PHUH SUHWH[WV �ZKLFK KH FDQQRW�� KH KDV QRW RIIHUHG DQ\ HYLGHQFH

ZKLFK SURYHV WKDW :KLWH¶V DFWXDO PRWLYDWLRQ ZDV DJHLVW ELJRWU\� 5HHYHV�

���8�6� DW ������� $V GHYHORSHG KHUHLQ� RQ WKH RYHUDOO UHFRUG FRQVWUXHG
PRVW IDYRUDEO\ IRU WKH SODLQWLII� D VRXQG IDFW�ILQGHU VLPSO\ FRXOG QRW
FRQFOXGH WKDW WKH GHIHQGDQW WDUJHWHG WKH SODLQWLII IRU DGYHUVH WUHDWPHQW
EHFDXVH RI KLV DJH� HYHQ LI LW ZHUH WR UHMHFW WKH UHDVRQV JLYHQ E\ :KLWH¶V
IRU LWV DFWLRQ LQ FRQWURYHUV\�

8QGHU WKH 6XSUHPH &RXUW¶V GLFWDWHV LQ 5HHYHV� VXPPDU\ MXGJPHQW
ZRXOG EH PDQGDWHG IRU :KLWH¶V HYHQ LI :H[OHU KDG VXEPLWWHG VXIILFLHQW
HYLGHQFH ZKLFK� LI FRQVLGHUHG LQ D YDFXXP� FRXOG OHDG D UDWLRQDO MXU\ WR
FRQFOXGH WKDW :KLWH¶V SURIIHUHG UHDVRQ IRU :H[OHU¶V GHPRWLRQ ±
LQDGHTXDWH VDOHV ILJXUHV ± ZDV QRW WKH WUXH UHDVRQ IRU KLV UHDVVLJQPHQW�
EHFDXVH WKH RYHUDOO SURRI� HYHQ FRQVWUXHG PRVW IDYRUDEO\ IRU :H[OHU�
OHDGV WR WKH LQHVFDSDEOH FRQFOXVLRQ WKDW�ZKDWHYHU:KLWH¶V WUXH UHDVRQ IRU
UHPRYLQJ :H[OHU IURP PDQDJHPHQW� LW GHILQLWHO\ ZDV QRW PRWLYDWHG E\
VWHUHRW\SLF DGYHUVH DVVXPSWLRQV DERXW SHUVRQV DJH IRUW\ RU PRUH� JLYHQ
WKH RYHUZKHOPLQJ XQFRQWHVWHG SURRI RI UHFRUG WKDW 6FKLIIPDQ ZDV QRW
SUHGLVSRVHG WRZDUGV QHJDWLYHO\ VWLJPDWL]LQJ ZRUNHUV E\ UHDVRQ RI WKHLU
DGYDQFHG \HDUV� 7KH KLJK &RXUW LQVWUXFWHG�

7KXV� D SODLQWLII¶V >FLUFXPVWDQWLDO@ SULPD IDFLH FDVH� FRPELQHG
ZLWK VXIILFLHQW HYLGHQFH WR ILQG WKDW WKH HPSOR\HU¶V DVVHUWHG
MXVWLILFDWLRQ LV IDOVH� PD\ SHUPLW WKH WULHU RI IDFW WR FRQFOXGH WKDW
WKH HPSOR\HU XQODZIXOO\ GLVFULPLQDWHG�

7KLV LV QRW WR VD\ WKDW VXFK D VKRZLQJ E\ WKH SODLQWLII ZLOO
DOZD\V EH DGHTXDWH WR VXVWDLQ D MXU\¶V ILQGLQJ RI OLDELOLW\�
&HUWDLQO\ WKHUHZLOO EH LQVWDQFHVZKHUH� DOWKRXJK WKH SODLQWLII
KDV HVWDEOLVKHG D SULPD IDFLH FDVH DQG VHW IRUWK VXIILFLHQW
HYLGHQFH WR UHMHFW WKH GHIHQGDQW¶V H[SODQDWLRQ� QR UDWLRQDO
IDFWILQGHUFRXOGFRQFOXGH WKDW WKHDFWLRQZDVGLVFULPLQDWRU\�
)RU LQVWDQFH� DQ HPSOR\HU ZRXOG EH HQWLWOHG WR MXGJPHQW DV D
PDWWHU RI ODZ >RU VXPPDU\ MXGJPHQW@ LI WKH UHFRUG FRQFOXVLYHO\
UHYHDOHG VRPH RWKHU� QRQGLVFULPLQDWRU\ UHDVRQ IRU WKH
HPSOR\HU¶V GHFLVLRQ� RU LI WKH SODLQWLII FUHDWHG RQO\ D ZHDN
LVVXH RI IDFW DV WR ZKHWKHU WKH HPSOR\HU¶V UHDVRQZDV XQWUXH
DQG WKHUH ZDV DEXQGDQW DQG XQFRQWURYHUWHG LQGHSHQGHQW
HYLGHQFH WKDW QR GLVFULPLQDWLRQ KDG RFFXUUHG�
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VKRXOG GLVSHO WKDW GRXEW�

,QGHHG� WKH )RXUWK &LUFXLW KDV FODVVLILHG WKH ³VDPH�DFWRU´ LQIHUHQFH
DV ³FRPSHOOLQJ´ LQPRVW FLUFXPVWDQFHV� DQGKDV HQFRXUDJHG LWV DSSOLFDWLRQ
RQ VXPPDU\ MXGJPHQW�

:KLOH ZH FDQ LPDJLQH HJUHJLRXV IDFWV IURPZKLFK D GLVFKDUJH LQ
WKLV FRQWH[W >ZKHUH WKH SODLQWLII ZDV KLUHG DIWHU DJH �� DQG ZDV
VXEVHTXHQWO\ GLVFKDUJHG E\ WKH VDPH SHUVRQZKR KDG KLUHG KLP@
FRXOG VWLOO EH SURYHQ WR KDYH EHHQ GLVFULPLQDWRU\� LW LV OLNHO\ WKDW
WKH FRPSHOOLQJ QDWXUH RI WKH LQIHUHQFH DULVLQJ IURP IDFWV VXFK DV

WKHVH ZLOO PDNH FDVHV LQYROYLQJ WKLV VLWXDWLRQ DPHQDEOH WR

UHVROXWLRQ DW DQ HDUO\ VWDJH�

� � � �

7KH UHOHYDQFH RI WKH IDFW WKDW WKH HPSOR\HH ZDV KLUHG DQG
ILUHG E\ WKH VDPH SHUVRQ ZLWKLQ D UHODWLYHO\ VKRUW WLPH VSDQ � � �
FUHDWHV D VWURQJ LQIHUHQFH WKDW WKH HPSOR\HU¶V VWDWHG UHDVRQ IRU
DFWLQJ DJDLQVW WKH HPSOR\HH LV QRW SUHWH[WXDO�

3URXG Y� 6WRQH� ��� )��G ���� ��� ��WK &LU� ����� �HPSKDVLV DGGHG��
+RZHYHU� LW LV XQQHFHVVDU\ WR DFFRUG ³FRPSHOOLQJ´ ZHLJKW WR WKDW
LQIHUHQFH� VWDQGLQJ DORQH� WR UHVROYH WKH FDVH SUHVHQWO\ RQ HQ EDQF UHYLHZ�
WKHUHIRUH WKLV FRXUW QHHG QRW QRZ DGGUHVV WKH TXHVWLRQ RI WKH SUHFLVH
ZHLJKW WR EH DFFRUGHG WR WKDW LQIHUHQFH�
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7KH FRXUW PDMRULW\ KDV FRUUHFWO\ FRQFOXGHG WKDW� DV D JHQHUDO UXOH�

WKH ³VDPH�DFWRU´ LQIHUHQFH LV SHUPLVVLYH UDWKHU WKDQ PDQGDWRU\� DQG WKDW
WKH ³VDPH�JURXS´ LQIHUHQFH LV QRW DOZD\V VXVWDLQDEOH� EHFDXVH LW LV
FRQFHLYDEOH WKDW D FODVV�SURWHFWHG SHUVRQPLJKW GLVFULPLQDWH DJDLQVW RWKHU
PHPEHUV RI KLV RU KHU RZQ JURXS� +RZHYHU� LQ WKH FDVH VXE MXGLFH� WKH
FRQIOXHQFH RI WKH WZR LQIHUHQFHV� FRXSOHG ZLWK WKH RYHUDOO UHFRUG�
FRPSHOV D MXGJPHQW IRU WKH GHIHQGDQW� $V GHYHORSHG KHUHLQ� WKH SODLQWLII
KDV SURIIHUHG QR SUREDWLYH GLUHFW HYLGHQFH RI GLVFULPLQDWLRQ� DQG
WKHUHIRUH WKH SUR�GHIHQGDQW LQIHUHQFHV DUH XQQHFHVVDU\� +RZHYHU� WR WKH
H[WHQW WKDW DQ\ GRXEW PD\ OLQJHU LQ DQ\ SHUVRQ¶V PLQG FRQFHUQLQJ WKH
VXLWDELOLW\ RI VXPPDU\ MXGJPHQW IRU WKH GHIHQGDQW� WKH VXEMHFW LQIHUHQFHV
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PDWHULDO LVVXH RI IDFW RQ WKH TXHVWLRQ RI KLV ZRUN PHUHO\ E\

FKDOOHQJLQJ WKH MXGJPHQW RI KLV VXSHUYLVRUV�´

0F'RQDOG Y� 8QLRQ &DPS &RUS�� ��� )��G ����� ���� ��WK &LU� �����

�HOOLSVH LQ RULJLQDO� FLWDWLRQV RPLWWHG� EUDFNHWV DGGHG��
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)RU WKDW UHDVRQ� WHVWLPRQ\ E\ WKH SODLQWLII DQG KLV IRUPHU

VXERUGLQDWHV� ZKLFK JDLQVDLG WKH VRXQGQHVV RI 6FKLIIPDQ¶V EXVLQHVV
MXGJPHQWRU TXHVWLRQHG WKH GHIHQGDQW¶VPRWLYDWLRQV�ZDV LUUHOHYDQW� DV WKH

RSLQLRQV DQG MXGJPHQWV RI WKH SODLQWLII DQG KLV IRUPHU FR�ZRUNHUV FDQQRW

FUHDWH D WULDEOH LVVXH RI IDFW UHJDUGLQJ ZKHWKHU WKH HPSOR\HU ZDV MXVWLILHG

LQ FRQFOXGLQJ WKDW LWV HPSOR\HH¶V SHUIRUPDQFH ZDV XQVDWLVIDFWRU\� 6HH�
H�J�� -RKQVRQ Y� 8QLWHG 6WDWHV 'HSW� RI +HDOWK DQG +XPDQ 6HUYLFHV� ��
)��G ��� �� ��WK &LU� ������ 2¶6KHD Y� 'HWURLW 1HZV� ��� )��G ���� ����

�� ��WK &LU� ������ :UHQQ Y� *RXOG� ��� )��G ���� ��� ��WK &LU� ������

:H[OHU KDV DUJXHG� XQFRQYLQFLQJO\� WKDW WKH DIILGDYLWV RI KLV IRUPHU

VXERUGLQDWHV DUH SUREDWLYH RI WKH IDFWXDO TXHVWLRQ ZKHWKHU KH DFWXDOO\

FRPPLWWHG WKH FKDUJHG VSHFLILF DFWV RI XQVDWLVIDFWRU\ PDQDJHULDO

SHUIRUPDQFH� VXFK DV SRRU UHFRUGNHHSLQJ� IDLOXUH WR PDLO ³WKDQN�\RX´

FDUGV WR EX\HUV� LQDGHTXDWH DWWHQWLRQ WR VDOHVSHUVRQ WUDLQLQJ DQG

FRXQVHOLQJ� DQG IDLOXUH WR PDLQWDLQ WKH VWRUH SUHPLVHV� +RZHYHU� QR

JHQXLQH� PDWHULDO MXU\ TXHVWLRQ H[LVWV FRQFHUQLQJ WKRVH LVVXHV� EHFDXVH�

HYHQ LI 6FKLIIPDQ¶V VSHFLILF FKDUJHV RI LQFRPSHWHQW SHUIRUPDQFH DJDLQVW

:H[OHU ZHUH QRW ERUQH RXW E\ UHFRUG HYLGHQFH� WKH FUXFLDO IDFW LV WKDW WKH

HYLGHQFH LV XQFRQWHVWHG WKDW :H[OHU¶V VWRUH VXIIHUHG D FDWDVWURSKLF

HQGXULQJ UHWUDFWLRQ LQ VDOHV WUDIILF GXULQJ KLV ILQDO VHYHQ PRQWKV DV LWV

PDQDJHU� 7KDW IDFW LQGHSHQGHQWO\ VXSSOLHG D VXIILFLHQW EXVLQHVV

MXVWLILFDWLRQ IRU SXUJLQJ :H[OHU IURP WKH UDQNV RI PDQDJHPHQW�
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VLPLODUO\ VLWXDWHG WR WKH SODLQWLII LQ DOO PDWHULDO UHVSHFWV��
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6HH2QFDOH Y� 6XQGRZQHU 2IIVKRUH 6HUYLFHV� ,QF�� ��� 8�6� ��� ��

������ �SRVLWLQJ WKDW IHGHUDO HPSOR\PHQW GLVFULPLQDWLRQ ODZVKDYH FUHDWHG
QR ³JHQHUDO FLYLOLW\ FRGH IRU WKH $PHULFDQ ZRUNSODFH�´ EXW LQVWHDG
SURVFULEH RQO\ GLVFULPLQDWLRQ IRU VWDWXWRULO\ VSHFLILHG UHDVRQV�� +DUWVHO
Y� .H\V� �� )��G ���� ��� ��WK &LU� ����� �³7KH ODZ GRHV QRW UHTXLUH
HPSOR\HUV WR PDNH SHUIHFW GHFLVLRQV� QRU IRUELG WKHP IURP PDNLQJ
GHFLVLRQV WKDW RWKHUV PD\ GLVDJUHH ZLWK� 5DWKHU� HPSOR\HUV PD\ QRW KLUH�
ILUH� RU IDLO WR SURPRWH IRU LPSHUPLVVLEOH� GLVFULPLQDWRU\ UHDVRQV�´�� %DWWV
Y� 1/7 &RUS�� ��� )��G ���� ��� ��WK &LU� ����� �³7KH XOWLPDWH TXHVWLRQ
WR EH UHVROYHG LV ZKHWKHU WKH HPSOR\HU WUHDWHG VRPH SHRSOH OHVV IDYRUDEO\
WKDQ RWKHUV EHFDXVH RI WKHLU UDFH >RU RWKHU OHJDOO\ SURWHFWHG FKDUDFWHULVWLF@�
QRW ZKHWKHU WKH HPSOR\HU WUHDWHG DQ HPSOR\HH OHVV IDYRUDEO\ WKDQ
VRPHRQH¶V JHQHUDO VWDQGDUG RI HTXLWDEOH WUHDWPHQW�´� �EUDFNHWV DGGHG�
FLWDWLRQ RPLWWHG��:UHQQ Y� *RXOG� ��� )��G ���� ������ ��WK &LU� �����
�FRPPHQWLQJ WKDW PHUHO\ TXHVWLRQLQJ WKH GHIHQGDQW¶V EXVLQHVV MXGJPHQW
GRHV QRW FRPSULVH HYLGHQFH WKDW WKH GHIHQGDQW DFWHG IRU D GLVFULPLQDWRU\
UHDVRQ��

$FFRUGLQJO\� WKH HYLGHQFH� FLWHG E\ WKH FRXUW PDMRULW\� WKDW $OYLH
&UDQN� D PDQ LQ KLV PLG�WKLUWLHV ZKR UHSODFHG 1HLOVRQ LQ DSSUR[LPDWHO\
1RYHPEHU RU 'HFHPEHU ���� DV WKH0RUVH 5RDG VWRUH PDQDJHU� KDG� OLNH
:H[OHU DQG 1HLOVRQ� DOVR SUHVLGHG RYHU FRQWLQXRXVO\ GLVDSSRLQWLQJ VDOHV
WDOOLHV� EXW QRQHWKHOHVV UHPDLQHG WKH VWRUH PDQDJHU DW WKH WLPH RI
6FKLIIPDQ¶V 'HFHPEHU �� ���� GHSRVLWLRQ� ZDV HQWLUHO\ QRQ�SUREDWLYH RI
WKH TXHVWLRQ RI 6FKLIIPDQ¶V PRWLYDWLRQV IRU GHPRWLQJ :H[OHU LQ -XQH
����� IRU DW OHDVW WKUHH UHDVRQV� ��� &UDQN GLG QRW UHSODFH :H[OHU� DQG
WKHUHIRUH KLV FLUFXPVWDQFHV ZHUH WRR UHPRWH LQ WLPH WR SURYLGH D YDOLG
FRPSDUDEOH� ��� LI:KLWH¶V KDG WUHDWHG&UDQNPRUH IDYRUDEO\ WKDQ:H[OHU�
LW KDG DOVR WUHDWHG KLP PRUH IDYRUDEO\ WKDQ 1HLOVRQ� D PDQ RI
DSSUR[LPDWHO\ HTXLYDOHQW DJH DV &UDQN� ZKLFK GLVSHOV DQ\ LQIHUHQFH RI
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7KH SHUWLQHQW VHJPHQW RI 6FKLIIPDQ¶V DGGUHVV WR KLV HPSOR\HHV

EHDUV UHLWHUDWLRQ�

:H WKRXJKW WKDW KH ZDV MXVW DEVROXWHO\ D WHUULILF NLG� +H¶V DERXW
'DYLG¶V DJH� EHHQ LQ WKH IXUQLWXUH EXVLQHVV DERXW DV ORQJ DV
'DYLG� +H¶V DERXW DV LQWHQVH DV 'DYLG LV� +H¶V D ILQH JX\� +LV
QDPH LV -RKQ 1LHOVRQ >VLF@�

, WKLQN \RX ZLOO OLNH KLP YHU\ PXFK� +H LV D ILQH� SURSHU \RXQJ
PDQ� 'RQ¶W EH PLVOHG E\ KLV \RXWK DQ\PRUH WKDQ EHLQJ PLVOHG
E\ 'DYLG /LYHO\¶V \RXWK�

�(PSKDVLV DGGHG��
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UHPDUNV´ E\ D FRPSDQ\ DJHQW ZKLFK ZHUH QRW UHODWHG WR WKH GHFLVLRQ�

PDNLQJ SURFHVV DQG DUH QRW SURYHG WR KDYH EHHQ PDGH SUR[LPDWH WR WKH

DVVDLOHG DGYHUVH HPSOR\PHQW DFWLRQ FDQQRW FRQVWLWXWH VXIILFLHQW GLUHFW

HYLGHQFH RI DJH�LQVSLUHG HPSOR\PHQW GLVFULPLQDWLRQ WR FUHDWH D MXU\

TXHVWLRQ� 6HH &RROH\ Y� &DUPLNH &LQHPDV� ,QF�� �� )��G ����� �������
��WK &LU� ������ VHH DOVR 3KHOSV Y� <DOH 6HF�� ,QF�� ��� )��G ����� �������
��WK &LU� ������*DJQp Y� 1RUWKZHVWHUQ 1DW� ,QV� &R�� ��� )��G ���� ���
��WK &LU� ����� �PDQGDWLQJ WKDW D VROLWDU\ DPELJXRXV VWDWHPHQW ZDV ³WRR
DEVWUDFW� LQ DGGLWLRQ WR EHLQJ LUUHOHYDQW DQG SUHMXGLFLDO� WR VXSSRUW D
ILQGLQJ RI DJH GLVFULPLQDWLRQ�´� �FLWDWLRQV RPLWWHG��
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$ FRPSDULVRQ RI WKH VH[LVW FULWLFLVPV RI WKH IHPDOH SODLQWLII LQ

3ULFH :DWHUKRXVH� ZLWK WKH DOOHJHG DJHLVW FULWLFLVP RI :H[OHU E\
6FKLIIPDQ DQG /LYHO\� LOOXPLQDWHV WKH PDWHULDO GLVWLQFWLRQ DYRLGHG E\ WKH
PDMRULW\ RI WKLV FRXUW� ,Q 3ULFH :DWHUKRXVH� SULRU WR LWV UHIXVDO WR HOHYDWH
WKH SODLQWLII WR WKH SDUWQHUVKLS UDQNV� PDQDJHPHQW KDG FULWLFL]HG KHU IRU

KHU ³XQIHPLQLQH´ FKDUDFWHULVWLFV� LQFOXGLQJ KHU WDVWH LQ DSSDUHO� SURIDQH

VSHHFK� DQG DJJUHVVLYH SHUVRQDOLW\� 3ULFH :DWHUKRXVH Y� +RSNLQV� ���
8�6� ���� ������ ������� 7KRVH FULWLFLVPV ZHUH JHQGHU�VSHFLILF DQG
EHWUD\HG D VWHUHRW\SLF VWLJPDWL]LQJ EHOLHI WKDW D VXFFHVVIXO SURIHVVLRQDO
ZRPDQ PXVW FRQIRUP WR VWDQGDUGV XQLTXH WR IHPDOHV DQG GLVWLQFW IURP
WKRVH DSSOLFDEOH WR KHU PDOH FROOHDJXHV� %\ FRQWUDVW� QR RQH FULWLFL]HG
:H[OHU IRU ORRNLQJ� GUHVVLQJ� VSHDNLQJ� RU EHKDYLQJ LQDSSURSULDWHO\ ³IRU
DQ µROG PDQ�¶´ 5DWKHU� KH ZDV FULWLFL]HG RQO\ IRU KLV XQVDWLVIDFWRU\ VDOHV
ILJXUHV DQG RWKHU SHUIRUPDQFH GHILFLHQFLHV�
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:H[OHU ZDV ERUQ RQ -DQXDU\ �� ����� 6FKLIIPDQ¶V DIILGDYLW

GLVFORVHG WKDW KH ZDV �� \HDUV ROG GXULQJ -DQXDU\ ����� EXW LW GLG QRW
UHYHDO KLV SUHFLVH ELUWK GDWH�

7KH SRSXODWLRQ VHJPHQW SURWHFWHG E\ WKH $'($ HQFRPSDVVHV
SHUVRQV DJHG IRUW\ RU PRUH� �� 8�6�&� � ����D�� 0DQ]HU Y� 'LDPRQG
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7KH XQGLVSXWHG HYLGHQFH UHIOHFWHG WKDW 6FKLIIPDQ XQLODWHUDOO\

GHFLGHG WR UHPRYH:H[OHU IURP LQWHUPHGLDWHPDQDJHPHQW DQG UHVWRUH KLP

WR KLV IRUPHU VDOHV SRVLWLRQ� $FFRUGLQJO\� DQ\ VWDWHPHQW E\ /LYHO\ KDV

TXHVWLRQDEOH UHOHYDQFH WR WKLV FDVH� 6HH 6PLWK Y� /HJJHWW :LUH &R�� ���
)��G���� ������ ��WK&LU� ����� �FROOHFWLQJ 6L[WK&LUFXLW GHFLVLRQVZKLFK
PDQGDWHG WKDW RQO\ SHUWLQHQW FRPPHQWV SUR[LPDWHO\ PDGH E\ FRPSDQ\
GHFLVLRQ�PDNHUV PD\ FRQVWLWXWH HYLGHQFH RI GLVFULPLQDWRU\ DQLPXV E\ WKH
GHIHQGDQW��

+RZHYHU� HYHQ DVVXPLQJDUJXHQGR WKDW /LYHO\ KDGSDUWLFLSDWHG LQ WKH
IDXOWHG HPSOR\PHQW GHFLVLRQ� WKH FLWHG VWDWHPHQWV DWWULEXWHG WR KLP
GLVFORVHG QR DJH�UHODWHG DQLPXV� 2QH RI WKHP �QR� � DERYH� GLG QRW
UHIHUHQFH DJH� 7KH RWKHU �QR� �� DSSDUHQWO\ UHIHUUHG WR DQ XQNQRZQ
QXPEHU RI LVRODWHG LQQRFXRXV UHPDUNV� SDWHQWO\ PDGH LQ MHVW� LQFOXGLQJ
RQH XWWHUHG GXULQJ D FRQYHUVDWLRQ RI XQVSHFLILHG GDWH DPRQJ /LYHO\�
:H[OHU� DQG D PDQXIDFWXUHU¶V UHSUHVHQWDWLYH� ZKLFK KDG QR UHODWLRQVKLS
WR WKH GHPRWLRQ GHFLVLRQ� ³>0@HUHO\ YDJXH� DPELJXRXV� RU LVRODWHG
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,W LV QRWHZRUWK\ WKDW WKH HYLGHQWLDU\ UHFRUG LQ WKH LQVWDQW FDXVH LV

HQWLUHO\ GHYRLG RI DQ\ HYLGHQFH RI DQ RYHUDOO SDWWHUQ RI DJH�KRVWLOH
UHPDUNV� RU RI D KLVWRU\ RI DJHLVW HPSOR\PHQW GHFLVLRQV� E\ FRUSRUDWH
GHFLVLRQ�PDNHUV� 6HH� H�J�� $EHLWD Y�7UDQV$PHULFD 0DLOLQJV� ,QF�� ���
)��G ���� ������ ��WK &LU� ������ 6LPSVRQ Y� 0LGODQG�5RVV &RUS�� ���
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:H[OHU FRQFHGHG WKDW� WKURXJKRXW KLV WHQXUH DV D VWRUH PDQDJHU� KH

KDG UHSHDWHGO\ EHHQ UHSULPDQGHG IRU KLV IDLOXUHV WR SURSHUO\ GRFXPHQW
WUDQVDFWLRQV�
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)ROORZLQJ WKH FULWLFLVP RI KLV SHUIRUPDQFH DV D VWRUH PDQDJHU�

:H[OHU GUDIWHG D VL[�SDJH KDQGZULWWHQ UHVSRQVH� ZKHUHLQ KH DVVLJQHG
EODPH IRU KLV PDQDJHULDO IDLOXUHV WR RWKHU SHUVRQV DQG�RU H[WHUQDO
FLUFXPVWDQFHV DOOHJHGO\ EH\RQG KLV FRQWURO� :H[OHU JDYH WKDW VWDWHPHQW
WR 6FKLIIPDQ RQ -XQH ��� �����

$OWKRXJK JHQHUDOO\ VHOI�VHUYLQJ� WKDW GRFXPHQW RSHQHG ZLWK D
FRQFHVVLRQ E\ :H[OHU WKDW KLV PDQDJHPHQW SHUIRUPDQFH KDG EHHQ
GHILFLHQW DQG WKDW :KLWH¶V KDG GXO\ ZDUQHG KLP RI KLV VKRUWFRPLQJV�

,� E\ QR PHDQV SXUSRUW WKDW P\ PDQDJHPHQW VW\OH LV SHUIHFW�
, KDYH PDGH PLVWDNHV 	� DV WKH\ KDYH EHHQ EURXJKW WR P\
DWWHQWLRQ� WULHG WR FRUUHFW WKHP�

�
9LD DIILGDYLW� 6FKLIIPDQ DWWHVWHG WKDW� ³>D@OWKRXJK :H[OHU KDG

VHYHUDO SHUIRUPDQFHGHILFLHQFLHV� WKHSULPDU\ UHDVRQ IRU UHSODFLQJKLP >DV
WKH VWRUH PDQDJHU@ ZDV WKH GUDPDWLF IDOORII LQ WKH VWRUH¶V VDOHV DQG KLV
SHUVRQDO VDOHV�´
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7KLV FRXUW KDV GLVWLQJXLVKHG WKH GHIHQGDQW¶V EXUGHQ RI GLVSURYLQJ

LQWHQWLRQDO GLVFULPLQDWLRQ VXSSRUWHG E\ WKH SODLQWLII¶V GLUHFW HYLGHQFH�
IURP WKH GHIHQGDQW¶V EXUGHQ RI SURGXFWLRQ WR UHEXW D VXVWDLQDEOH
FLUFXPVWDQWLDO LQIHUHQFH RI LQWHQWLRQDO GLVFULPLQDWLRQ�

³>2@QFH WKH GLVWULFW FRXUW DFFHSWV WKH SODLQWLII¶V GLUHFW HYLGHQFH�
WKH HPSOR\HU¶V DVVHUWHG QRQGLVFULPLQDWRU\ UHDVRQ� ZKLFK LV
PHUHO\ D EXUGHQ RI SURGXFWLRQ XQGHU WKH 0F'RQQHOO 'RXJODV
>FLUFXPVWDQWLDO HYLGHQFH@ IUDPHZRUN >GLVFXVVHG LQIUD@�
HVVHQWLDOO\ EHFRPHV DQ DIILUPDWLYH GHIHQVH XSRQ ZKLFK WKH
HPSOR\HU EHDUV WKH EXUGHQ RI SURRI�´
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H[LVW VXFK WKDW UHDVRQDEOH PLQGV ZRXOG QRW GLIIHU�´ VXPPDU\ MXGJPHQW RU

MXGJPHQW DV D PDWWHU RI ODZ VKRXOG EH DZDUGHG��

�
7KH KLJK&RXUW LQ5HHYHV VXVWDLQHG D WULDO FRXUW¶V SRVW�YHUGLFW GHQLDO

RI WKH GHIHQGDQW¶V )HG� 5� &LY� 3� �� PRWLRQ IRU MXGJPHQW DV D PDWWHU RI

ODZ� $OWKRXJK 5HHYHV ZDV QRW D )HG� 5� &LY� 3� �� VXPPDU\ MXGJPHQW

FDVH� WKH &RXUW UHPDUNHG WKDW 5XOH �� DQG 5XOH �� VWDQGDUGV ³PLUURU´

HDFK RWKHU� ³VXFK WKDW µWKH LQTXLU\ XQGHU HDFK LV WKH VDPH�¶´ 5HHYHV Y�

6DQGHUVRQ 3OXPELQJ 3URGXFWV� ,QF�� ��� 8�6� ���� ��� ������ �TXRWLQJ
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WR EH GUDZQ LQ KLV IDYRU�´ $QGHUVRQ Y� /LEHUW\ /REE\� ��� 8�6�
���� ��� ������ �FLWDWLRQ RPLWWHG�� 6HH DOVR(DVWPDQ.RGDN&R�
Y� ,PDJH 7HFKQLFDO 6HUYLFHV� ,QF�� ��� 8�6� ���� ��� �������
$GDPV Y� 0HWLYD� �� )��G ���� ��� ��WK &LU� ������

$OO OHJDO FRQFOXVLRQV E\ ORZHU FRXUWV DUH VFUXWLQL]HG GH
QRYR� *ULGHU Y� $EUDPVRQ� ��� )��G ���� ��� Q�� ��WK &LU���
FHUW� GHQLHG� ��� 6� &W� ��� ������� %UHQQDQ Y� 7RZQVKLS RI
1RUWKYLOOH� �� )��G ����� ����� ���� ��WK &LU� ������ +HQFH� D
ORZHU FRXUW
V VXPPDU\ MXGJPHQW DZDUG LV VXEMHFW WR SOHQDU\
UHYLHZ� EHFDXVH WKH VXIILFLHQF\ RI WKH UHFRUG HYLGHQFH�
FRQVWUXHG PRVW IDYRUDEO\ IRU WKH RSSRQHQW RI VXPPDU\
MXGJPHQW� SRVHV D TXHVWLRQ RI ODZ� 6HH 'RH Y� &ODLERUQH
&RXQW\� ��� )��G ���� ��� ��WK &LU� ������ 7KH WRXFKVWRQH LV
�ZKHWKHU WKH HYLGHQFH SUHVHQWV D VXIILFLHQW GLVDJUHHPHQW WR
UHTXLUH VXEPLVVLRQ WR D MXU\ RU ZKHWKHU LW LV VR RQH�VLGHG WKDW
RQH SDUW\ PXVW SUHYDLO DV D PDWWHU RI ODZ�� %RRNHU Y� %URZQ 	
:LOOLDPVRQ 7REDFFR &R�� ��� )��G ����� ���� ��WK &LU� �����
�TXRWLQJ $QGHUVRQ� ��� 8�6� DW ��������

*UDKDP�+XPSKUH\V Y� 0HPSKLV %URRNV 0XVHXP RI $UW� ,QF�� ��� )��G
���� ������ Q�� ��WK &LU� ����� �HOOLSVH LQ RULJLQDO��

,W VKRXOG EH HPSKDVL]HG WKDW FRXUWV DUH FKDUJHG ZLWK WKH GXW\ RI
DZDUGLQJ VXPPDU\ MXGJPHQW IRU D GHIHQGDQW ZKHQ ³D IDLU�PLQGHG MXU\
FRXOG >QRW@ UHWXUQ D YHUGLFW IRU WKH SODLQWLII� 7KH PHUH H[LVWHQFH RI D
VFLQWLOOD RI HYLGHQFH LQ VXSSRUW RI WKH SODLQWLII¶V SRVLWLRQ ZLOO EH
LQVXIILFLHQW� WKHUH PXVW EH HYLGHQFH RQ ZKLFK WKH MXU\ FRXOG UHDVRQDEO\
ILQG IRU WKH SODLQWLII� 7KH MXGJH¶V LQTXLU\� WKHUHIRUH� XQDYRLGDEO\ DVNV
ZKHWKHU UHDVRQDEOH MXURUV FRXOG ILQG E\ D SUHSRQGHUDQFH RI WKH HYLGHQFH
WKDW WKH SODLQWLII LV HQWLWOHG WR D YHUGLFW ± ZKHWKHU WKHUH LV HYLGHQFH XSRQ
ZKLFK D MXU\ FDQ SURSHUO\ SURFHHG WR ILQG D YHUGLFW IRU WKH SDUW\ SURGXFLQJ
LW� XSRQ ZKRP WKH RQXV RI SURRI LV LPSRVHG�´ $QGHUVRQ� ��� 8�6� DW ���
�LWDOLFV LQ RULJLQDO� LQWHUQDO TXRWDWLRQV DQG FLWDWLRQRPLWWHG� EUDFNHWV DGGHG
LQ SDUW DQG RPLWWHG LQ SDUW�� 7KH SDUW\ RSSRVLQJ VXPPDU\ MXGJPHQW PXVW
SUHVHQW ³VLJQLILFDQW SUREDWLYH HYLGHQFH�´ QRW ³PHUHO\ FRORUDEOH´ HYLGHQFH�
ZKLFK LV VXIILFLHQW WR FUHDWHPRUH WKDQ ³VRPHPHWDSK\VLFDO GRXEW DV WR WKH
PDWHULDO IDFWV�´ 0RRUH Y� 3KLOLSV 0RUULV &RV�� � )��G ���� ������ ��WK
&LU� ������ ³7KH VXPPDU\ MXGJPHQW SDUDGLJP UHTXLUHV D FRXUW WR GUDZ
DQG UHVSHFW RQO\ UHDVRQDEOH LQIHUHQFHV� D FRXUW QHHG QRW UHJDUG WKDW ZKLFK
LV IDUIHWFKHG RU IDQWDVWLF�´ *DOH\ Y� 0D\ 'HSDUWPHQW 6WRUHV &R�� � )HG�
$SS[� ���� ��� ��WK &LU� 0DUFK ��� ����� �XQSXE¶G SHU FXULDP�� 6HH
DOVR -DFNVRQ Y� 4XDQH[ &RUS�� ��� )��G ���� ��� ��WK &LU� �����
�DVVHUWLQJ WKDW� ZKHQ ³WKHUH LV D FRPSOHWH DEVHQFH RI SOHDGLQJ RU SURRI RQ
DQ LVVXH PDWHULDO WR WKH FDXVH RI DFWLRQ RU ZKHQ QR GLVSXWHG LVVXHV RI IDFW

����������� �������������������������������������� �/

�
7KH FLUFXLW PDMRULW\ KDV FKDUDFWHUL]HG WKRVH LVRODWHG� YDJXH� DQG

IDFLDOO\ LQQRFXRXV UHPDUNV E\ /LYHO\� DV ZHOO DV 6FKLIIPDQ¶V -XQH ���
���� SXEOLF FRPPHQWV DERXW :H[OHU� DV ³SHMRUDWLYH´ DQG DV EHWUD\LQJ
³VWLJPDWL]LQJ EHOLHIV�´ 3ODLQO\ VWDWHG� LW LV GLIILFXOW WR XQGHUVWDQG KRZ
WKRVH UHPDUNV FRXOG EH GHHPHG WR UHIOHFW GLVSDUDJHPHQW RI :H[OHU¶V
VNLOOV DV D VDOHV PDQDJHU DQLPDWHG E\ ELDVHG VWHUHRW\SLF DVVXPSWLRQV
DERXW ROGHU SHUVRQV� ,QGHHG� LQ LPSXWLQJ� WR /LYHO\ DQG 6FKLIIPDQ� DJHLVW
ELDV LQ WKHLU HPSOR\PHQW MXGJPHQWV� LUUHVSHFWLYH RI WKH FRPSOHWH DEVHQFH
RI SUREDWLYH HYLGHQFH WKDW DJHLVW SUHMXGLFH LQIOXHQFHG WKHLU GHFLVLRQV
UHJDUGLQJ :H[OHU WR DQ\ GHJUHH� WKH FRXUW PDMRULW\ KDV HQJDJHG LQ WKH
VDPH IDFWXDOO\ XQVXSSRUWHG K\SRWKHVL]LQJ RI ZKLFK LW KDV DFFXVHG WKH
SODLQWLII¶V VXSHULRUV ± LW KDV DVVXPHG WKDW DQ\ SHUVRQ ZKR UHFRJQL]HV WKH
IDFW RI DQRWKHU¶V DJH LQ DQ\ FRQWH[W RU IRU DQ\ UHDVRQ� LQFOXGLQJ WKH
FRPPRQ VHQVH XQGHUVWDQGLQJ WKDW WKH REMHFWLYHO\�PHDVXUDEOH GHFOLQLQJ
SHUIRUPDQFH RI D IRUPHUO\ SURGXFWLYH ZRUNHU PD\ EH DWWULEXWDEOH WR VRPH
H[WHQW WR WKDW HPSOR\HH¶V DGYDQFLQJ \HDUV� LV WKH W\SH RI SHUVRQ ZKR
HPEUDFHV RYHUDOO QHJDWLYH VWHUHRW\SLFDO RSLQLRQV RI WKH HOGHUO\ DQG
FRQVHTXHQWO\ PDNHV ZURQJ�KHDGHG HPSOR\PHQW GHFLVLRQV GULYHQ E\
LUUDWLRQDO SUHMXGLFHV� :KLOH WKDW GRFWULQDLUH V\OORJLVPPD\ EH FRQVLGHUHG
WDXWRORJLFDO LQ FHUWDLQ LGHRORJLFDO FLUFOHV� LW GRHV QRW FRQVWLWXWH SUREDWLYH
HYLGHQFH XSRQ ZKLFK D SURSHUO\�LQVWUXFWHG UDWLRQDO MXU\ FRXOG ILQG
FRPSHQVDEOH HPSOR\PHQW GLVFULPLQDWLRQ XQGHU IHGHUDO ODZ�
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�
,W VKRXOG EH QRWHG WKDW WKH UHFLWDWLRQ RI WKH UHFRUG HYLGHQFH

FRQWDLQHG LQ WKHPDMRULW\ RSLQLRQ GRHV QRWPHUHO\ UHIOHFW WKH WRWDOLW\ RI WKH
IDFWV DV FRQVWUXHG PRVW IDYRUDEO\ IRU WKH SODLQWLII DV WKH RSSRQHQW RI
VXPPDU\ MXGJPHQW� EXW LQVWHDG FRQVWLWXWHV DQ H[FOXVLYH VXPPDU\ RI RQO\
WKH HYLGHQFH ZKLFK IDYRUV WKH SODLQWLII¶V FDVH� ,W LPSURSHUO\ LJQRUHV�
FRPSOHWHO\� DOO XQFRQWHVWHGPDWHULDO SURRI ZKLFK IDYRUV WKH GHIHQGDQW� RU
ZKLFK FDQ EH UDWLRQDOO\ FRQVWUXHG RQO\ LQ D PDQQHU ZKLFK IDYRUV WKH
GHIHQGDQW� 6HH 5HHYHV Y� 6DQGHUVRQ 3OXPELQJ 3URGXFWV� ,QF�� ��� 8�6�
���� ��� ������ �FRPPHQWLQJ WKDW� LQ GLVSRVLQJ RI D VXPPDU\ MXGJPHQW
PRWLRQ� D FRXUW ³PXVW UHYLHZ WKH UHFRUG µWDNHQ DV DZKROH�¶´ ZKLFKPHDQV
³DOO RI WKH HYLGHQFH LQ WKH UHFRUG�´ �HPSKDVLV DGGHG� �TXRWLQJ0DWVXVKLWD
(OHF� ,QGXVWULDO &R� Y� =HQLWK 5DGLR &RUS�� ���8�6� ���� ������ ��������
$ND Y� :DVKLQJWRQ +RVSLWDO &HQWHU� ��� )��G ����� ���� �'�&� &LU�
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����� �LQVWUXFWLQJ WKDW� ZKHQ UHYLHZLQJ D VXPPDU\ MXGJPHQW� ³WKH FRXUW
PXVW FRQVLGHU DOO WKH HYLGHQFH LQ LWV IXOO FRQWH[W LQ GHFLGLQJ ZKHWKHU WKH
SODLQWLII KDV PHW KLV EXUGHQ RI VKRZLQJ WKDW D UHDVRQDEOH MXU\ FRXOG
FRQFOXGH WKDW KH KDG VXIIHUHG GLVFULPLQDWLRQ DQG DFFRUGLQJO\ VXPPDU\
MXGJPHQW LV LQDSSURSULDWH�´� �HPSKDVHV DGGHG��

�
7KH$JH'LVFULPLQDWLRQ LQ (PSOR\PHQW$FW FRPPDQGV� LQ PDWHULDO

SDUW�

,W VKDOO EH XQODZIXO IRU DQ HPSOR\HU ±

��� WR IDLO RU UHIXVH WR KLUH RU WR GLVFKDUJH DQ\ LQGLYLGXDO RU
RWKHUZLVH GLVFULPLQDWH DJDLQVW DQ\ LQGLYLGXDO ZLWK UHVSHFW WR KLV
FRPSHQVDWLRQ� WHUPV� FRQGLWLRQV� RU SULYLOHJHV RI HPSOR\PHQW�
EHFDXVH RI VXFK LQGLYLGXDO
V DJH>�@
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³7KH >VXPPDU\@ MXGJPHQW VRXJKW VKDOO EH UHQGHUHG IRUWKZLWK LI WKH

SOHDGLQJV� GHSRVLWLRQV� DQVZHUV WR LQWHUURJDWRULHV� DQG DGPLVVLRQV RQ ILOH�
WRJHWKHU ZLWK WKH DIILGDYLWV� LI DQ\� VKRZ WKDW WKHUH LV QR JHQXLQH LVVXH DV
WR DQ\ PDWHULDO IDFW DQG WKDW WKH PRYLQJ SDUW\ LV HQWLWOHG WR D MXGJPHQW DV
D PDWWHU RI ODZ�´ )HG� 5� &LY� 3� ���F� �EUDFNHWV DGGHG��

7KH IDPLOLDU VWDQGDUGV JRYHUQLQJ VXPPDU\ MXGJPHQWV KDYH EHHQ
DUWLFXODWHG E\ WKLV FRXUW DV IROORZV�

$ FRXUW PD\ JUDQW VXPPDU\ MXGJPHQW XQGHU )HG� 5� &LY� 3�
�� RQO\ LI� DIWHU FRQVWUXLQJ WKH UHFRUG HYLGHQFH� DQG WKH
UHDVRQDEOH LQIHUHQFHV ZKLFK PD\ EH GUDZQ WKHUHIURP� PRVW
IDYRUDEO\ IRU WKH SDUW\ RSSRVLQJ WKH PRWLRQ� WKH SURRI FRXOG QRW
VXSSRUW D MXGJPHQW LQ IDYRU RI WKH QRQPRYLQJ SDUW\� 0DWVXVKLWD

(OHF� ,QGXV� &R� Y� =HQLWK 5DGLR &RUS�� ��� 8�6� ���� ������
������� ³&UHGLELOLW\ GHWHUPLQDWLRQV� WKH ZHLJKLQJ RI WKH
HYLGHQFH� DQG WKH GUDZLQJ RI OHJLWLPDWH LQIHUHQFHV IURP WKH IDFWV
DUH MXU\ IXQFWLRQV� QRW WKRVH RI D MXGJH � � � � 7KH HYLGHQFH RI WKH
QRQ�PRYDQW LV WR EH EHOLHYHG� DQG DOO MXVWLILDEOH LQIHUHQFHV DUH
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